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On February 23, 2006 the Title Insurance Section issued Informational Handout - 2-06 during a
meeting with Title Insurance Company representatives. A copy of Informational Handout — 2-06
is attached to and made a part of this Memorandum.

A quote from Informational Handout — 2-06 is as follows: “All registered title insurance agents
must have their own employees, offices, telephones, detailed expenses, etc.” In processing title
insurance agent applications, agents visits conducted by Title Insurance Examiner Rich Bake and
communications by this office with both title insurance company and title insurance agent
personnel, questions have come up as to the exact criteria to be used in establishing a viable title
insurance agency.

HUD issued Statement of Policy 1996-2, sham controlled business arrangements, setting forth
the factors that HUD uses to determine whether a controlled business arrangement is a sham
under RESPA or whether it constitutes a bona fide provider of settlement services. Thus, in
RESPA enforcement cases involving a controlled business arrangement created by two existing
settlement service providers, HUD considers whether the entity receiving referrals of business
(regardless of legal structure) is a bona fide provider of settlement services. When assessing
whether such an entity is a bona fide provider of settlement services or is merely a sham
arrangement used as a conduit for referral fee payments, HUD balances a number of factors in
determining whether a violation exists and whether an enforcement action under Section 8 is
appropriate.
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Responses to the following questions will be considered together in determining whether the
entity is a bona fide settlement service provider. A response to any one question by itself may
not be determinative of a sham controlled business arrangement. HUD will consider the
following factors and will weigh them in light of the specific facts in determining whether an
entity is a bona fide provider:

1.

Does the new entity have sufficient initial capital and net worth, typical in the industry, to
conduct the settlement service business for which it was created? Or is it
undercapitalized to do the work it purports to provide?

Is the new entity staffed with its own employees to perform the services it provides? Or
does the new entity have “loaned” employees of one of the parent providers?

Does the new entity manage its own business affairs? Or is an entity that helped create
the new entity running the new entity for the parent provider making the referrals?

Does the new entity have an office for business which is separate from one of the parent
providers? If the new entity is located at the same business address as one of the parent
providers, does the new entity pay a general market value rent for the facilities actually
furnished?

Is the new entity providing substantial services, i.e., the essential functions of the real
estate settlement service, for which the entity receives a fee? Does it incur the risks and
receive the rewards of any comparable enterprise operating in the market place?

Does the new entity perform all of the substantial services itself? Or does it contract out
part of the work? If so, how much of the work is contracted out?

If the new entity contracts out some of its essential functions, does it contract services
from an independent third party? Or are the services contracted from a parent, affiliated
provider or an entity that helped create the controlled entity? If the new entity contracts
out work to a parent, affiliated provider or an entity that helped create it, does the new
entity provide any functions that are of value to the settlement process?

If the new entity contracts out work to another party, is the party performing any
contracted services receiving a payment for services or facilities provided that bears a
reasonable relationship to the value of the services or goods received? Or is the
contractor providing services or goods at a charge such that the new entity is receiving a
“thing of value” for referring settlement service business to the party performing the
service?
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9. Is the new entity actively competing in the market place for business? Does the new
entity receive or attempt to obtain business from settlement service providers other than
one of the settlement service providers that created the new entity?

10. Is the new entity sending business exclusively to one of the settlement service providers
that created it (such as the title application for a title policy to a title insurance
underwriter or a loan package to a lender)? Or does the new entity send business to a
number of entities, which may include one of the providers that created it?

Attached to this memorandum are copies of two (2) settlement agreements entered into by HUD
in enforcing their “Statement of Policy 1996-2”. One settlement agreement is from July 2005
and the other settlement agreement is from October 2007. In both settlement agreements, HUD
uses Section 8(a) of RESPA, 12 U.S.C,, subsection 2607(a) and the implementing regulations at
24 C.F.R., subsection 3500.14, in addition to their “Statement of Policy 1996-2”. These are only
two (2) of the many existing settlement agreements that the Title Insurance Section will use as
guidelines in its enforcement activities.

The Title Insurance Section of the Department of Financial and Professional Regulation
will continue to enforce RESPA and its implementing regulations, using the factors
outlined above and the other criteria contained in the settlement agreements, in making its
determination of the viability of a title insurance agency.

In addition, the Title Insurance Section will continue its policy of visiting registered title
insurance agents for compliance with the Illinois Title Insurance Act, RESPA and its
implementing regulations, and HUD Statements of Policy and all Settlement Agreements.

I respectfully request that this complete memorandum, with attachments, be circulated to all
appropriate title insurance company personnel, including office personnel, branch offices, sales
reps, service company management and reps and any other appropriate personnel.

Thank you.

HES/hs
Attachments
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CONTROLLED BUSINESS ARRANGEMENTS

In Bulletin 1-05, issued on July 9, 2005, the Department of Financial and
Professional Regulation, Division of Financial Institutions, cited the statutory
definition of Title Insurance Agent in Illinois. In the Department’s investigation of
practices in conjunction with Bulletin 1-05, the Department also reviewed many of
the “controlled business” title insurance agents that have been registered by title
insurance companies. “Controlled business” arrangements/agents will always bear
much scrutiny from the Department and HUD. The “controlled business” title
insurance agents must “determine the insurability of title” in order to receive
compensation as a title insurance agent under the Title Insurance Act. The
“controlled business” title insurance agent cannot place an order with a title
insurance company or another title insurance agent, receive a search, have an
unrelated third party “determine insurability of title” and receive compensation for
the service. The “controlled business” title insurance agent has not performed a
“core title service”, is not entitled to receive compensation, and is in violation of
the Rules of the Department and RESPA.

Title insurance companies registering these “controlled business” title insurance
agents must perform their own due diligence to insure that the title insurance agent
being registered will be “determining insurability of title” as required. A legal
entity registered as a title insurance agent, which does not have an office or
employee, is highly questionable. As an example, there has been a proliferation of
L.L.C.s registered with the Department. It has been discovered, that in a number
of cases, multiple L.L.C.s were operating out of the same address or do not have
offices at the address given on their title insurance agent application. In addition,
some of these entities have one individual performing the “determination of
insurability of title” for multiple L.L.C.s. All registered title insurance agents must
have their own employees, offices, telephones, detailed expenses, etc. The title
insurance company who registers these entities should be monitoring these
situations to insure that the entities are “title insurance agents” as defined by, and
in compliance with, the Title Insurance Act.
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In the “controlled business” title insurance agent situation, the affiliated business
wants the title insurance to flow through its title insurance arm. An affiliated
business entity (the producer of title insurance business) cannot require the
consumer to place the order with its affiliated agent as a condition of using its
service, nor can it establish a monetary penalty if the consumer does not place the
order with its affiliated title insurance agent. Similarly, a “controlled business”
entity cannot maintain a “preferred list” whereby consumers must use the services
of persons or entities on the “preferred list” as a condition of using its services.
Additionally, a “preferred list” cannot be maintained by the affiliated business
entity where the condition for being on the ‘“preferred list” is expressly or
implicitly so that the business will be directed to a particular affiliated title
insurance agent. This violates both the Title Insurance Act and RESPA, and will
be dealt with by the Department accordingly.




SETTLEMENT AGREEMENT

RECITALS
This Settlement Agreement is made and entered into between the U.S. Department 6f
Housing and Urban Development ‘(“HUD’” 6r “Department”), and First Airierican'TitIe Insufénce-
Company d.b.a. Memphxs Title C&mpany (“Fifgt Americén”) with a principal place of busiriéss
:locate'd at 6465 Qﬁail. Hollow, Suite 300, Memphis, TN 38120 (colleétively tﬁe.-“Pafties’;).
WHEREAS, ‘the’Se'cretéry of Housing and Urban Development is authorized to enforce
the Real Estate ‘Settlement:Pro'cedures Actof 1974 (“RESPA” or “the Act”), 12kU.'S.C. § 2601 et
seq., and its ﬁnp_iementing regulations (the.“regulations';’ , 24 C.FR. §’ 3500 ei seq.; and |
WHEREAS, the Secretary is authbrized by Section 19 of RESPA to investigate any
facts, conditions, pract’it:es,' or métters deemed necessary to determine whether any person has ’
violated or is ai:out to vioiate any provision of the Act‘ or any rule or regulatéon prescribed
pursuant thereto; and
WHEREAS, Section 8(a) of RESPA, 12 U.S.C. § 2607(a), prohibits the giving or-
receiving any fce klckback or thmg of value pursuant to an agreement or understanding, oral or
otherwise, that business incident to or part of a real estate settlement servjce involving a federally
related mortgage loén shall be referred to any person; and
WHEREAS, Section ‘8(b) of ‘RESPA prohibits the giving or accepting of any portion,
split or percentage of any charge made or received for the rendering of a real estate settlement
service in connection with a transaction involving a federally related mortgage loan other than

féf services actually performed; and



WHEREAS, 24 CFR 3500.14 sets forth tho implementing regulations for RESPA
Sections 8(a) and 8(b) and 24 CFR 3500.15 sets forth requirements for affiliated business
érrangeménts; and 'v

WHEREAs; FHUD’s Statement of Policy 1996-2 sets forth the factors that the
Departmont uses to determine whether 'a_ controlled bosiness arrangement is a sham under
‘RESPA or wh‘ethcr' it constitutes a bona fide provider of sottlement sorﬁcos; and

WHEREAS, First American is oprovider of title and settlement services involving
federaﬁy related mortgage loans in or about Memphis, Tennessee; and

WHEREAS, the Department hao condoctedva formal federal investigation of First

American cOncemiﬂg possible violationls of Sections 8(a)band (b) of RESPA, and
| WHEREAS, following this invostigation, the Dopartment dotermined that:
(A)  Onorabout]J aﬁuary 1, 2002, or subsequent to January 1, 2002, First American
| acquired controlling interests vin the following limited Iiability companies: Title Groop I, LLC;
‘Title Groﬁp II, LLC‘ Tiﬂe Group II, LLC; T itle Group IV, LLGC; Title Group VI, LLC, Title
Group VII, LLC Tltle Group VIII, LLC; and Landmark Title, LLC (collectively “Tltle
| Groups ). Vanous builders, real estate agents and mortgage brokers compose the minority
ownership interests in the Title Groups.

(B)  First American allowed the Title Groups to lease at least two First American
" employees who were responsible for providing title services for tﬁe Title Groups. Additionally,
First Amorican' allowed the Title Groups to rent space at its office and use its computer sorvices.

© * Little or no title work was providod by the Title Groups, and settlement services

purported to be provided by the Title Groups were essentially provided by First American.



(D)  The Title Groués are not ihdependent business entities, are considered sham
| controlled business arrangements under RESP.A and thus, are not bona fide providers of
settlement services. |
(E) | The Builders, real estate agents, and mortgage brokers with 6wnership interests in

 the Title ‘Groups received substantiai ﬁnanciél benefits from the referral of busine-ssvto the Title

Groups. |

 (F)  First Meﬁcm received nearly $680,000 in ﬁngncial benefits arising frém its

ownership interest in the Title Groups between May 2002 and Degember 2004.

WHEREAS based upon vthe results of its investigation, HUD vd’eteljmined that First
American violéfed RESPA and the regulations, and/or aided and abetted others in vi_olation of -
the Act and regulations, with respect to practices described above; and |

WHEREAS First American has voluntarily caused the Title Groups to ceas_ekAtheir :
business activi}tbies; and

WHEREAS the Parties agree tﬁat this Settlement Agreement constitutes the settlement
of disputed claims bet'ween'. the Parties, including claims under the Act and fegulations; and

WHEREAS the Settlement Agreement sh‘allzn’ot constitute an admission' of wrongdoihg,

liability, or legal fault oh the part of First American for any conduct underlying this Settlement
Agreement, nor shall it be cons;rued as an admission that any person or entity acted wrongfully;
and |
WHEREAS the Parties desire to avoid formal proceedings, any further expense, and to
ﬁnélly resolve this matter under the terms and coﬂditions set forth below; and
- WHEREAS the terms of ‘this Settlement Agreement are an appropriate disposition of this

case and are in the public interest;






